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LIABILITY OF WHOLESALER OF TOY 
PiSTOLS FOR DEATH OF CHILD PUR- 
CHASING FROM RETAILER, 





In Pizzo v. Wiemann, 134 N. W. 899, 
decided by Wisconsin Supreme Court, it 
was held that, as sales of toy pistols are 
prohibited and made an offense by statute, 
a wholesaler was liable for the death of a 
boy from use of a toy pistol bought by 
him from a retailer. 

In this case all parties were residents of 
the state and, therefore, it may not be said 
that the ruling would cover the case of a 
wholesaler selling such an article in an in- 
terstate transaction, 

The court said; “The case is not one on 
contract, nor even for ordinary negligence. 
where the doctrine of supervening fault ap- 
plies, nor one where the article was not 
dangerous in itself, or one where the article 
was dangerous to the knowledge of the 
wholesaler, but not to that of the retailer, 
or the danger was known to both, but not 
to the person injured. ‘This is a case where 
the placing of the article on the market 
was condemned by law, and absolutely pro- 
hibited for the very purpose of preventing 
opportunity for its purchase and use, re- 
gardless of the knowledge by the user of 
the danger. It was a criminal act. It was, 
to all intents and purposes, an act done 


_ Tegardless of human safety or human life. 


The original sale was the initiating cause 
to which all others tied naturally in proxi- 
mate relation. * * * The rule applies that 
one who does an unlawful act, knowing or 
with reasonable ground to believe, that it 
may probably result in the natural course 
of events, in causing injury to some hu- 
man being, and regardless of whether it 
does or not, is liable in legal damages for 
the consequences, though directly brought 
about by the interveners set in motion by 
the first wrongful act.” 

This reasoning seems to us a trifle 








mixed. The mere prohibition of sales of 
toy pistols would not fix liability on whole- 
salers unless there is the probable result 
of injury, but, if there is that probable 
result, how is the penal statute needed for 
the affixing of such liability ? 


Manufacturers putting on the market un- 
sound food have been held liable to con- 
sumers upon the theory of an implied war- 
ranty of soundness where unsoundness is 
not apparent. 


If toy pistols can be brought to this test 
upon the assumption that they are for a 
class of customers, who are not expected 
to recognize, from a presumed incapacity, 
their being dangerous, then why may the 
law not say the danger is latent and whole- 
salers and retailers, liable just as in the case 
of latent unsoundness in provisions? 


Also upon another theory liability might 
be claimed, and this has resemblance to 
that contained in the turn-table cases, with 
the addition that the lure is deliberate and 
for a financial consideration. If a railroad 
may be held liable for accidents to chil- 
dren, because it merely leaves a turn-table 
unguarded, why should not participation by 
wholesaler and retailer in the spreading 
of a toy-pistol temptation before children 
make them joint tort feasors in injury to 
a child? All the links of causation may be 
as well traced under such a rule as under 
that the Wisconsin court adopts. 


A statute of the kind shown in the Wis- 
consin decision unquestionably is within 
the police power of a state and it need not 
stop to inquire whether comprehension of 
danger is within the intelligence of child- 
hood. ‘The knowledge by childhood of 
this element does not prevent, but assists, 
traffic in these wares, and manufacturers 
and dealers accordingly count upon it and 
unscrupulously prostitute childish impulses 
to purposes of gain. 


It is but a step, further, than what this 
statute declares and the Wisconsin court 
enforces, to say that inherent danger in a 
toy pistol is to be regarded as a concealed 
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danger, when childish instinct embraces it 
—especially if a jury believe that 
manufacturers build — their 
hopes on this. propensity—conspire to make 
it pay. 


may 


and dealers 


This is within the reason and spirit of 
decision with respect to contributory neg- 
ligéace by children. courts have 
held, as a matter of law, that a child of 
very tender age is incapable of contribu- 


Some 


tory negligence. 

This holding has been as‘ to businesses 
lawfully statutes 
have so much encouraged as to endow them 
with power 


conducted and which 


to exercise eminent domain. 
But the sale of what is inherently danger- 
ous to childhood is worse than the sale of 
intoxicating liquor and yet the law may 
make of that an outlaw. 

The dangers, either apparent or lurking, 
in toys of explosive character were not 
within range of the common law vision of 
our ancestors.” The facile appeal of gun- 
powder in its increasing variety of com- 
bination was unknown to them, As far as 
they had gotten was to know it in belliger- 
ent or practical activity. Now it, as an 
article of childish sport, is the forerunner, 
very probably, of nitro-glycerin or dyna- 
mite in like employment. If so, legislation, 
and decision supplementary thereto, should 
begin to take this subject into serious ac- 
count. 

The shorthandedness of legislation would 
seem suggested in the decision we are dis- 
cussing. It binds of the state, 
but fails to reach those who ship into the 
state. Thus the welfare of the child is a 
sacrifice upon the altar of interstate com- 
merce. 
steer at 


residents 


The state may stop a lung-fevered 

its but it cannot stop 
liquor, and neither do we think may it 
keep out inherently dangerous toys. 


border, 


Therefore we need a general principle 
of law, such as we have for unsound pro- 
visions, for these toys, which are presented 
to eager childhood, precipitate in unregu- 
lated impulses. 


\ country, that may not find a general 





jrinciple of law in favor of its children 


superior to commercial demands, lacks 
something of an ideal sovereignty, and the 
doctrine, that the power to regulate inter- 
‘tate commerce may determine its com- 
ponents, is like theft without asportation, 
it will not enrich a taker, though it make 


another poor indeed. 
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has been 
subscribers and as 
find an 
Judicial 


his view 
the 


Macurda y. 


elaborate 
Court = of 
Lewiston Journal Co., 82 


opinion by 
Maine in 
Atl. 438. 

That court states what it 
rule as gathered from the 
lows: “It is rather the 
language complained of 
to produce and 


deems the correct 
authorities as fol- 
effect which the 
was fairly calculated 
would naturally produce upon 
the minds of readers of reasonable intelligence, 
discretion and candor, after it has been ex- 
amined and considered with all other parts of 
the writing and in the light of all the facts 
and circumstances known to them.” 

l 


this 


will be seen in reading this’ opinion that 
method of viewing the matter is conserva- 
tive, as it does not seem to uphold unreserved- 
ly a former case by this court, which held it 
was not slanderous to say: “Arnold Wing stole 
windows from Benjamin Jordan’s house,” be- 
cause naturally this would be, to charge that 
plaintiff stole what was attached to a house, 
whicn being real estate is not a subject of lar- 
ceny. 

We may say also that on this technical line 
was a ruling by Chief Justice Shaw, who said 
it would not be slanderous to say of one: “He 
is a thief, he has stolen apples from my 
trees,” as this but charges a trespass. 

We may say then our proposition was not 
happily phrased, if indeed it is not against 
the weight of authority. In a recent case by 
the St. Louis Court of Appeals, Reynolds, P. 
J., cited a number of Missouri cases tending 
to support the ruling made in the Macurda 
case, which cases controlled the Court of AD- 


peals. Miller v. Dorsey, 149 Mo. App. 24, 42, 
129 S. W. 66. 
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RELIGIOUS LIBERTY IN 
UNITED STATES. 


THE 





There can be no question that from the 
beginning there was in the U nited States at 
large a purposed recognition and protection 
of Christianity and of Christian institu- 
tions. One cannot, indeed, if he has care- 
fully perused the scholarly though some- 
what partisan discussion of the subjec t by 
Mr, Justice Brewer in the case of Holy 
Trinity Church v. U. S.,* but be of the 
opinion that originally both in England and 
in the American colonies and in “the later 
American states, Christianity, as a religion, 
was looked upon as imbedded in our law 
and in our institutions and that not only 
was the offense of blasphemy punished, but 
the Christian Sabbath was set aside and 
protected from disturbance and profanation 
for these reasons. The Sabbath, as a legal 
institution in America, unquestionably had 
its origin in the religious and Christian in- 
stitutions.2 The changes in the state con- 


(1) 143 U. S. 457. 

(2) “The constitutionality of the law under 
which Lindermuller wes indicted and convict- 
ed,” said the Supreme Court of New York in the 
early case of Lindenmuller v. People, 33 Bar- 
bour 543, “does not depend upon the question 
whether or not Christianity is a part of the 
common law of this state. Were that the only 
question involved, it would not be difficult to 
Show that it was so, in a qualified sense—not 
to the extent that would authorize a compul- 
sory conformity in faith and practice, to the 
creed and formula of ‘worship of any sect or 
denomination, or even in those matters of doc- 
trine and worship common to all denominations 
Styling themselves Christian, but to the extent 
that entitles the Christian religion and its ordi- 
NMances to respect and protection, as the ac- 
knowledged religion of the people. 
consciences may not be enforced; but men of 
every opinion and creed may be restrained from 
acts which interfere with Christian worship, 
and which tend to revile religion and bring it 
into contempt. The belief of no man can be 
constrained, and the proper expression of re- 
ligious belief is guaranteed to all; but this 
tight like every other right, must be exercised 
with strict regard to the equal rights of oth- 
ers; and when religious belief or unbelief leads 
to acts which interfere with the religious wor- 
ship, and rights of conscience of those who 
represent the religion of the country, as estab- 
lished, not by law, but by the consent and 
Usage of the community, and existing before 
the organization of the government, their acts 
May be constrained by legislation, even if they 
are not indictable at common law. Christianity 
is not the legal religion of the state, as estab- 
lished by law. If it were, it would be a civil 
or political institution, which it is not; but this 
is not inconsistent with the idea that it is in 
fact, and ever has been, the religion of the 


Individual ~ 





| 


people. This fact is everywhere prominent in 


all our civil and political history, and has been, 
from the first, recognized and acted upon by 
the people, as well as by constitutional conven- 
tions, by legislatures and by courts of justice. 
* * * The claim is, that the constitutional 
guaranties for the free exercise and enjoyment 
of religious profession and worship are incon- 
sistent with and repugnant to the recognition of 
Christianity, as the religion of the people en- 
titled to, and within the protection of, the law. 
It would be strange that a people, Christian in 
doctrine and worship, many of whom, or whose 
forefathers, had sought these shores for the 
privilege of worshipping God in simplicity and 
purity of faith, and who regard religion as the 
basis of their civil liberty, and the foundation 
of these rights, should, in their zeal to secure 
to all the freedom of conscience which they 
valued so highly, solemnly repudiate and put 
beyond the pale of the law, the religion which 
was dear to them as life, and dethrone the God, 
who, they openly and avowedly professed to 
believe, had been their protector and guide as a 
people. Unless they were hypocrites, which will 
hardly be charged, they would not have dared, 
even if their consciences would have suffered 
them, to do so. Religious tolerance is entirely 
consistent with a recognized religion. Chris- 
tianity may be conceded to we the established 
religion, to the qualified extent mentioned, while 
perfect civil and political equality, with free- 
dom of conscience and religious preference, is 
secured to individuals of every other creed and 
profession. To a very moderate and qualified 
extent, religious toleration was secured to the 
peonle of the colony, by the charter of liberties 
and privileges, granted by his royal highness 
to the inhabitants of New York and its depen- 
dencies in 1683, (2 R. L. App. No. 2) but was 
more amply provided for in the constitution of 
1777. It was then placed substantially upon the 
same footing on which it now stands. The 
constitution of 1777, Sec. 38, ordained that the 
free exercise and enjoyment of religious pro- 
fession and worship, without discrimination or 
preference, should for ever thereafter be allow- 
ed, provided that the liberty of conscience 
thereby guaranteed, should not be so construed 
as to excuse acts of licentiousnes, or justify 
practices inconsistent with the peace or safety 
of the state. The same provision was incor- 
porated in .the constitution of 1821, (Art. 7, 
Sec. 3) and in that of 1846 (Art. 1, Sec. 3). The 
convention that framed the constitution of 1777 
ratified and approved the declaration of inde- 
pendence, and prefixed it to the constitution as 
a part of the preamble; and in that instrument 
a direct and solemn appeal is made ‘to the Su- 
preme Judge of the world,’ and a firm reliance 
on the protection of Divine Providence for the 
support of the declaration is deliberately pro- 
fessed. The people, in adopting the constitu- 
tion of 1821, expressly acknowledged with ‘grat- 
itude and grace and beneficence of God,’ in per- 
mitting them to make choice of their form of 
government; and in ratifying the constitution 
of 1846, declare themselves ‘grateful to Al- 
mighty God’ for their freedom. The first two 
constitutions of the state ,reciting that minis- 
ters of the gospel are by their profession dedi- 
cated to the service of God and the cure of 
souls, and ought not to be diverted from the 
great duties of their function,’ declared that no 
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‘minister of the gospel or priest of any denomi- 
nation whatsoever should be eligible to or hold 
any civil or military office within the state;’ 
and each of the constitutions has required an 
oath of office from all except some of the in- 
ferior officers taking office under it. 

These provisions and recitals very clearly rec- 
ognize some of the fundamental principles of 
the Christian religion, and are certainly very 
far from ignoring God as the supreme ruler and 
judge of the universe, and the Christian religion 
as the religion of the people, embodying the 
common faith of the community, with its min- 
isters and ordinances, existing without the aid 


of, or political connection with, the state, but 
as intimately connected with a good govern- 


ment. and the only sure basis of sound morals. 

The several constitutional conventions 
recognize the Christian religion as the religion 
of the state, by opening their daily sessions 
with prayer, by themselves observing the Chris- 
tian Sabbath, and by excepting that day from 
the time allowed to the governor for returning 
bills to the legislature. 

Different denominations of Christians are rec- 
ognized, but this does not detract from the force 
of the recognition of God as the only proper 
object of religious worship, and the Christian 
religion as the religion of the people, which it 
intended to destroy, but to maintain. 
was to prevent the unnatural con- 
echureh and state, which had 
proved as corrupting and detrimental to the 
eause of pure religion as it had been oppres- 
sive to the conscience of the individual. The 
founders of the government and the framers of 
our constitutions believed that Christianity 
would thrive better, that purity in the church 
would be promoted, and the interests of re- 
ligion' advanced. by leaving the individual con- 
science free and untrammeled, precisely in ac- 
cordance with the ‘benevolent principles of 
rational liberty,’ which guarded against ‘spiritu- 
al oppression and intolerance;’ and ‘wisdom is 
justified of her children’ in the experiment, 
which could hardly be said if blasphemy, Sab- 
bath-breaking, incest, polygamy, and the like 
were protected by the constitution. They did, 
therefore, prohibit the establishment of a state 
religion, with its enabling and disabling stat- 
utes, its test oaths and ecclesiastical courts, 
and all the pains and penalties of nonconfor- 
mity, which are only snares to the conscience, 
and every man is left free to worship God ac- 
cording to the dictates of his own conscience, 
or not to worship him at all, as he pleases. 
But they did not suppose they had abolished 
the Sabbath as a day of rest for all, and of 
Christian worship for those who were disposed 
to engage in it, or had deprived themselves of 
the power to protect their God from blasphemy 
and revilings. or their religious worship from 
unseemly interruption. Compulsory worship of 
God in any form is prohibited, and every man’s 
opinion on matters of religion, as in other mat- 
ters, is beyond the reach of the law. No man 
can be compelled to perform any act or omit 
any act as a duty to God; but this liberty of 
conscience in matters of faith and practice is 
entirely consistent with the existence, in fact, 
of the Christian religion, entitled to and en- 
joying the protection of the law as the religion 
of the people of the state, and as furnishing the 
best sanctions of moral and social obligations. 
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stitutions which have been made in recent 
years, and the constitutional provisions jg 
relation to religion which have been adopt- 
ed by the newer states have never gone 
further than to guarantee the freedom of 
conscience and religious worship and to for. 
bid the establishing of any State Church, 
and the use of public moneys or lands for 
sectarian purposes or for the establishment 
of sectarian colleges and schools, and the 
conclusion is irresistible that the encour- 
agement of the religious impulses of the 
people has always been looked upon as a 
fit subject for governmental concern, It js 
true that it is questionable to-day whether 
the state courts in any large numbers, or 
even the Supreme Court of the nation it- 
self, would go to the length taken by the 
Supreme Court of the United States in 
the case of Vidal v. Girard Exec. and 
sustain the proposition therein _ stated 
that the divine truth and_ origin of 
Christianity is recognized by the law 
and therefore blasphemy is punished.” 
But it is equally a mistake to suppose 
that the sections of the newer state 
constitutions which forbid the union of 
church and state and the use of public 
moneys for sectarian purposes indicate any 
hostility towards Christianity or to relig- 
ion generally. The fact, rather, is that, 
though perhaps the divine authority and 
inspiration of the Bible is not recognized 
as a matter of law, the great moral and 
social truths taught by the book are recog- 
nized as well as the value of religion as a 
great dynamic power in the moral worl 
and in the growth of social righteousness, 
and although the precepts of the churches 
have never been fully sanctioned by the law 
or the following of them made obligatory, 
the value of their promulgation has always 
been generally recognized.‘ 

We must, however, realize that the de 
fence of the so-called Sunday laws and of 
the statutes and ordinances and of the fre 
quent executive and official acts and judic 
ial utterances which to a greater or les 
degree encourage and protect the Christiat 
observances and Christian customs is now 
no longer placed on a sectarian or evel 
strictly religious basis, The course 0! 


The public peace and public welfare are greatl! 
dependent upon the protection of the religio? 
of the country, and the preventing or punishing 
of offenses against it, and acts wantonly com 
mitted subversive of it.” 
(3) 2 How. 127. q 
(4) Cooley on Constitutional Limitations, P 
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events, indeed, and the growth of religious 
freedom and toleration, aided, perhaps, by 
the growing social and political power, es- 
pecially in our great commercial centers, 
of the Seventh Day Adventists and of the 
Hebrews, have brought about a complete 
change of theory on the part of the courts 
in relation to our Sunday laws and the 
Christian Sabbath. The position now gen- 
erally taken, in short, is no longer that 
Christianity is a part of the law of the 
land, but that one day of rest and oppor- 
tunity for mental and religious impreve- 
ment is necessary for the welfare of the 
citizen and that that day must necessarily 
be that which the majority would choose: 
that the law cannot directly encourage any 
one sect, but that it can give an opportun- 
ity for the cultivation and development of 
the religious impulses of the states and of 
the nation; that it cannot punish blasphemy 
on the theory that it is an offense against 
God and the Christian religion, but that it 
can punish it as an act which is promotive 
of discord, which tends towards breaches 
of the peace, which needlessly wounds the 
moral and religious sensibilities of the many 
and which does no good to, but rather, in- 
jures even the offender himself. 

It is true that at first sight many of these 
statutes by keeping alive and re-enacting 
the old definition of the crime of blasphemy 
might appear open to these criticisms. 
“Blasphemy,” the statutes say, “consists in 
wantonly uttering or publishing words, 
casting contumelious reproach or profane 
ridicule upon God, Jesus Christ the Holy 
Ghost, the Holy Scriptures, or the Chris- 
tion religion,” and in this there would ap- 
pear to many to be a recognition of, and a 
protection afforded to Christianity which is 
not afforded to other religions. This was, 
perhaps, the purpose which originally lay 
behind the creation of the crime. Since. 
however, the whole theory of the criminal 
law has changed and criminal laws have 
come to be looked upon and enforced, not 
as a means of protecting or awarding com- 
pensation to the person injured, but for the 
. purpose of protecting society itself, there 
is no force in the objection. Blasphemy, 
as we have before stated, is punished be- 
cause it creates strife, because it shocks 
the moral sensibilities of the many, because 
it is an act which occasions discomfort and 
annoyance and a loss of self-respect even 
to the party offending, and which benefits 
no one, not even the offender himself. The 
Christians outnumber the followers of the 





other creeds. The Christian Scriptures are 
more generally read and revered, and their 
wanton and contumelious reproach or pro- 
fane ridicule is more likely to produce 
breaches of the peace and to lessen that 
religious reverence which the law certainly 
encourages, and should encourage, be it 
even in relation to an “Unknown God,” 
than the ridicule of other religions and of 
other creeds.° If the ridicule of these other 
religions and creeds is wantonly and use- 
lessly indulged in, it also may well be for- 
bidden. The law cannot cover the whole 
field of society at once, and it is seldom 
necessary that it should, It is often well 
to leave wrongful practices unforbidden 
and unpunished when they are but seldom 
indulged in, and to leave their cure to the 
good sense, the good morals, and the good 
feeling of the community. At any rate, 
there must be a beginning somewhere, and 
a law is not necessarily class legislation be- 
cause it is not omnibus in its character.® 


(5) Bodenhamer y. State. 20 Ark. 10; Go- 
reeves v. State, 71 Ala. 7; Holcomb v. Cornish, 
8 Conn. 375; Commonwealth vy. Kneeland, 20 
Pick. 206; State v. Warren, 113 N. Car. 683; 
State v. B. & O. Ry. Co., 15 W. Va. 362; Bernard, 
J., in ex parte Newman, 9 Cal. 510; Specht v. 
Commonwealth, 8 Pa. St. 312; Soon Hing v. 
Crowley, 113 U. S. 710; Searcy v. State (Tex. 
Crim. App.) 51 S. W. Rep. 1119. 

(6) The guarantee of the equal protection of 
the law was never intended to imply a universal 
uniformity of regulation. The equal protection 
of the laws means equal exemption with others 
of the same class from all charges and burdens 
of every kind and the right of all to call upon 
the same officers and the same courts for pro- 
tection. There are, it is true, a few cases which 
hold to a contrary view and would require all 
laws to be omnibus in their nature and appli- 
eation. But these are so absurd in their logical 
consequence, are often so at variance with sim- 
ilar decisions in the same court, that little at- 
tention need be given to them. “In exercising 
the undoubted right of classification,” says Mr. 
Justice Brewer in the case of Copping v. God- 
ard, 22 S. C. Rp. 43, “It may often happen that 
some classes are subjected to regulations and 
some individuals are burdened with obligations 
which do not rest upon other classes or other 
individuals not similarly situated. License 
taxes are imposed upon certain classes of busi- 
ness while others are exempt. It would prac- 
tically defeat legislation if it was laid down 
as a rule thet a statute was necessarily ad- 
judged invalid if it did not bring all within its 
scope, or subject all to the same burdens. It 
would strip the legislature of its inherent pow- 
er to determine generally what is for the gen- 
eral interests, which interests may often be 
promoted by certain regulations affecting one 
class which do not affect another, certain bur- 
dens imposed upon one which do not rest upon 
another.” See also “True Criteria of Class Leg- 
islation,” Cent. L. J., vol. ?, p. 9 
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When the exigency arises for suppressing 
wanton speech or ridicule which does no 
good even to the speaker, and offends the 
sensibilities of the many, there can be no 
doubt of the right of the state to inter- 
fere. There is no doubt, for instance, or at 
any rate, there should be no doubt, of the 
right of the state to prohibit Orange Day 
parades, especially in our large cities, and 
in our mining camps, or the use of the 
word “sheeny” in malice or in ridicule. 
There is no property in a nuisance, and no 
right of freedom of speech in words which 
are but verbal nuisances. 

It is a mistake, however, to infer that 
the freedom of legitimate discussion and 
conversation can ever be interfered with. 
Nor, as we have before stated, is it prob- 
able that any court of to-day would go to 
the length of the dicta of the Girard Will 
Case and set aside as invalid and as against 
public policy, a bequest in a will whose pur- 
pose should merely be to “impugn and re- 
pudiate” the Christian religion.? The truth 


(7) In the case of Commonwealth v. Knee- 
land, 20 Pickering 206. the court by Mr. Jus- 
tice Shaw, says, “The other article supposed to 
be violated by this law, is the second, and is as 
follows: ‘It is the right, as well as the duty, 
of all men in society, publicly, and at stated 
seasons, to worship the Supreme Being, the 
great creator and preserver of the universe. 
And no subject shall be hurt, molested. or re- 
strained, in his person, liberty, or estate, for 
worshipping God in the manner and season most 
agreeable to the dictates of his own conscience; 
or for his religious profession or sentiments; 
provided he doth not disturb the public peace, 
or obstruct others in their religious worship.’ 
In order to ascertain whether the statute 
against blasphemy is contrary to the letter or 
to the spirit of this constitutional article, it is 
necessary to ascertain what the statute in fact 
prohibits, and then see whether the act thus 
prohibited, is ‘one which the article allows. 
For this purpose it is necessary again to recur 
to what has been already stated to be the legal 
effect of the statute. It makes it penal wilful- 
ly to blaspheme the holy name of God, etc. The 
word ‘wilfully’ in the ordinary sense in which 
it is used in statutes, means not merely ‘vol- 
untarily,’ but with a bad purpose, and in this 
statute must be construed to imply an intended 
design to calumniate and disparage the Su- 
preme Being, and to destroy the veneration 
due to him. It does not prohibit the fullest in- 
quiry, and the freest discussion, for ail honest 
and fair purposes, one of which is the discov- 
ery of truth. It admits the freest inquiry, when 
the real purpose is the discovery of truth, to 
whatever results such inquiries may lead. It 
does not prevent the simple and sincere avowal 
of a disbelief in the existence and attributes 
of a supreme, intelligent being, upon suitable 
and proper occasions. And many such occasions 





of the case is perhaps, this, that the ethics 
of the Christian religion and its morals are 
recognized by the law as a fit basis for 
legislation, although they are not always 
adequately understood or enforced and 
although the divine origin and truth of the 
religion as a religion may not be. Although 
our constitutions usually forbid the use 
of public moneys for strictly sectarian 
purposes, the establishing of any religion, 
the union of the church and state, or the 
compelling of any one to attend religious 
exercises, there is nothing in the instru- 
ments in question which prohibits the au- 
thorities from recognizing the unquestioned 
fact of the social value of the great relig- 
ious impulses and instincts existing among 
our peoples and from encouraging and im- 
partially protecting the same, and, from 
recognizing the fact that “no more com- 
petent code of morals exists than is con- 
tained in the New Testament.”® 

But there are limitations to this freedom 


ness, in a court of justice, and questioned upon 
his belief, he is not only permitted, but bound, 
by every consideration of moral honesty, to 
avow his unbelief, if it exist. He may do it 
inadvertently, in the ‘heart of debate, or he may 
avow it confidentially to a friend, in the hope 
of gaining new light on the subject, even per- 
haps whilst he regrets his unbelief; or he may 
announce his doubts publicly, with the honest 
purpose of eliciting a more general and thor- 
ough inquiry, by public discussion, the true 
and honest purpose being the discovery and dif- 
fusion of truth. None of these constitute the 
wilful blasphemy prohibited by this statute.” 
(8) The Supreme Court of Wisconsin, in the 
case of State ex rel. Weiss v. District Board, 
etc., 76 Wis. 177, although holding that “The 
stated reading of the Bible in the public schools 
as a text book might be worship and constitut- 
ed sectarian instruction within the terms of the 
Constitution which forbade the use of state 
moneys for sectarian purposes or for maintain- 
ing any place of worship,” nevertheless said, 
“Furthermore, there is much in the Bible which 
cannot justly be characterized as _ sectarian. 
There can be no valid objection to the use of 
such matter in the secular instruction of the 
pupils. Much of it has great historical and lit- 
erary value, which may be thus utilized with- 
out violating the constitutional prohibition. It 
may also be used to inculcate good morals— 
that is, our duties to each other—which may 
and ought to be inculcated by the district 
schools. No more competent code of morals ex- 
ists than is contained in the New Testament, 
which reaffirms and emphasizes the moral ob- 
ligations laid down in the ten commandments. 
Concerning the fundamental principles of mor- 
al ethics, the religious sects do not disagree.” 
upon a similar question in the case of Billiard 
v. Board of Education (Kan.) 76 Pac. 422, made 
While the Supreme Court of Kansas in passing 
the suggestion in its opinion that nowhere in 


may exist; as where a man is called as a wit- 4 the constitution of the state was the reading of 
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of discussion, or perhaps a point where the 
discussion ceases and becomes no longer 
religious. Even where religion is involved, 
the doctrine that the public welfare is the 
highest law, applies. Freedom of relig- 
jous thought and candid discussion and ar- 
gument must, we believe, always be protect- 
ed and guaranteed. In spite of the dicta of 
the so-called Girard Will Case, we believe 
that a bequest which should seek to create 
an institution in which a non-Christian re- 
ligion should be taught would now be sus- 
tained, but it is questionable whether one 
would be sustained which should provide 
for the teaching of theories or practices 
which should be antagonistic to the basic 
morals of Christianity, With Mormonism, 
for instance, as a religion, the law can con- 
stitutionally find no fault, even though its 
priests may deny the authority of the 
Christian Scriptures, or the divinity of 
Christ. If, however, the Mormon under 
the color of religion, endeavors to teach 
the principles of polygamy, which is op- 
posed to our moral senses and to what is 
the same thing, the morals taught by the 
New Testament, the courts can, perhaps, 
interfere, or at any rate, refuse their sanc- 
tion and aid when called upon to enforce 
contracts or to validate testamentary be- 
quests.® 

The state must always evince an active 
interest in the morals of its citizens and 
religious freedom can, and if the states 
would prosper, should never be allowed to 
serve as a cloak for conduct which the 
good morals of the community as expressed 
in its law condemns, We realize that good 
morals are, after all, relative, that that 
which was, or was considered, moral in one 
age and generation has often become im- 
moral in another, and that which was im- 
moral, moral; that polvgamy, for instance, 
was favored by the Hebrew. law and that 
among many nations modesty consists in 
clothing or hiding the face while exposing 
the hody. We must concede the fact of 
and the necessity for social growth and for 
aconstant reforming of our social theories 
and ideals. We must, therefore, always 
concede the right of free thought and dis- 


the Bible directly prohibited and that where 
the duty was imposed upon the public schools 
to inculeate morals, it would be absurd to pre- 
sume that the state constitutional convention 
had intended to exclude from the class room a 
book in which the highest moral attainments 
were depicted. 

(9) Reynolds vy. U. S., 98 U. S. Rep. 172; Mor- 
mon Church v. U. S., 136 U. S. 1. 





cussion on every subject. We cannot, per- 
haps, forbid such freedom if quietly and 
peaceably indulged in and without licen- 
tious acts, breaches of the peace or dis- 
turbance to the general public. It is quite 
another thing, however, when we are asked 
not merely to let alone but to directly en- 
courage and to promote. This we are asked 
to do when our courts are asked to enforce 
contracts or to probate wills. An analogy 
is found in the assertion of the right w 
compel a physical exposure and examina- 
tion of the plaintiff in personal injury cases, 
which right it has so often been asserted 
is in contravention of the clause of our con- 
stitutions both state and national which 
safeguard the citizen from unreasonable 
searches and seizures. The majority of the 
opinions in these cases insist that where 
one seeks the aid of the courts as plaintiff 
he should be compelled to exercise the full- 
est candor and may as plaintiff be com- 
pelled to do that which, as a defendant, he 
could well refuse.1° The principle is the 
same when it comes to the enforcement of 
contracts and the probating of wills. But 
the question is a large and a serious one, 
for in it not merely are sexual and social 
morals involved, but political freedom also. 
There are personal morals and social mor- 
als, a personal conscience and a social con- 
science, personal righeousness and a civic 
righteousness. Is our political code to be 
as stationary as our sexual, and is our 
present moral code the same that shall 
exist for all time? We _ have, for 
instance, enthroned the constitution and 
constitutional government and a represent- 
ative form of government as opposed to a 
pure democracy ; we have invested our su- 
preme courts and government by a judic- 
iary with respect. We have substituted the 
national for the sectional doctrine. We all 
admit, however, that these things can be 
spoken and written against, but could and 
should a court enforce the provision of a 
will whose purpose should be to establish 
an institution to teach doctrines antagon- 
istic to all of these things? ‘We all admit 
that we can repress advice which suggests 
a violation of the law, but can we invali- 
date bequests which seek to found an in- 
stitution which shall advocate changes in 
all of our law and social customs? 

The true solution of the question, as we 
have before suggested, lies in recognizing 


(10) Brown v. Ry. Co., 12 N. Dak. 61 and 
cases cited. 
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and enforcing the distinction between the 
concession of freedom and the right to the 
use of the courts and of the governmental 
machinery. ‘The courts should not sanc- 
tion or enforce that which the public policy 
of the state disapproves, they should not 
soil their judicial ermine or lend them- 
selves to that which they believe to be 
against that public policy, but this is as far 
as they or the law should go. Freedom 
of speech not only leads to truth in the 
long run, but is the surest social outlet. 
If America, perhaps, had more Hyde Parks 
and Boston Commons where men are free 
to meet and discuss everything, we would, 
perhaps, have less unrest. It is, indeed, a 
noticeable fact that in England, where 
practically alone of all European countries. 
speech is absolutely free and the right to 
peaceably assemble is most thoroughly rec- 
ognized, there have been fewer social up- 
risings, less anarchy and bloodshed, and 
more steady progress under the law and 
wholesome respect for the law than in al- 
most any other country. It will be remem- 
bered that even during the Boer War, the 
Boer sympathizers in Capetown were al- 
lowed to meet in the open and discuss their 
wishes and their grievances. “The right 
of free speech,” says Governor Folk, of 
Missouri, in a recent article, “does not 
mean only the right to say pleasant things, 
but the right to say things displeasing to 
the powers to be. Dangerous doctrines 
usually thrive most under forcible repres- 
sion. About three years ago a woman an- 
archist was banished by the police from 
New York and Chicago, because her utter- 
ances were not liked. She immediately 
made capital out of the police opposition 
of these cities, and posing as a martyr, at- 
tracted a great deal more attention than 
she otherwise would have done. She 
started for St. Louis, possibly expecting 
the same reception, and preparations were 
announced for the police there to handle 
her in the same way. The Governor of 
Missouri appoints the police commissioners 
and is responsible for the conduct of the 
department. He instructed the commis- 
sioners to allow her to speak in St. Louis 
as often as she pleased, to say whatever 
she willed so long as she did not incite riot, 
or either in person or through others, com- 
mit some overt act amounting to violation 
of law, or an infringement on the rights 
of others. She was allowed to speak with- 
out interference, and she found the experi- 
ence so tame, that after one or two un- 
eventful meetings, she quietly left for some 








place where the police, by oppression, 
would give her more notoriety. No one 
should be allowed to teach anarchy, it may 
be said; but who is to judge what is an- 
archy? That is an expression that has 
been used very loosely the last few years, 
The principles that seem anarchistic to 
some may be the essence of patriotism to 
others. So, whatever we may think of the 
error of doctrines, we have no right to pre- 
vent their being taught, for were we to do 
so we might sometime find our own utter- 
ances prohibited, and only those approved 
by the authorities permitted to be ex- 
pressed.” 


The same considerations hold good and 
apply in religious and moral matters as in 
those which are social and political. And 
one has had but a casual acquaintance with 
the police and the police practices of our 
large cities of to-day who does not know 
how absolutely untrustworthy and unintel- 
ligent are our police and how prone they 
are to use every discretionary power as an 
agency for political chicanery, oppression 
and corruption."' Especially is this true 
when the fact of sedition or immorality is 
left largely to the police to determine, In 
the article referred to, Governor Folk calls 


attention to the fact that the old alien and ° 


sedition laws of America soon became in- 
tolerable and were soon repealed because 
they soon became engines of political op- 
pression. “Mathew Lyon,” he says, “was 
a member of Congress from Vermont, and 
referred to President Adams’ address as 
‘The King’s Speech,’ and said that ‘every 
consideration of the public welfare was 
swallowed up in a continual grasp for pow- 
er, an unbounded thirst for ridiculous 
pomp, foolish adulation and selfish avarice.’ 
That does not sound so very terrible in 
these days, yet he was indicted for sedi- 
tion, tried and found guilty. He went to 
jail and while there, was again elected to 
Congress by the people, as an indorsement 
of his sentiments. Thomas Cooper was 
sentenced to fine and imprisonment for 
saying some action of President Adams was 
‘without precedent,’ without law and 
against mercy, and was an act ‘which the 
monarch of Great Britain would have 
shrunk from.’ Jared Peck thought it was 
time to arouse sentiment for the repeal of 
these laws, and he circulated a petition de- 


(11) The Limitations of Reform, Saturday 
Evening Post. Feb. 12, 1910. 
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was promptly indicted and arrested.” 

Under the modern idea, therefore, of 
‘ntellectual and religious freedom, but at 
the same time of the paramount authority 
of the law, we generally, and no doubt 
should generally, place the limit at the overt 
act and make its legality depend not on its 
motive but on its direct effect on the pub- 
lic and the public weal, But the maxims 
“sic utere tuum ut alieno non laedas” and 
“salus populi suprema est lux’’ are as ap- 
plicable in religious matters as in secular, 
and the state is and ever should be, jealous 
of its public policy. Even to-day, there- 
fore, and under our modern theories of 
personal and religious liberty it can hardly 
be claimed that there is any denial of the 
equal protection of the laws or of the right 
to liberty or property, in the statutes which 
punish the old offense of blasphemy, which 
restrain the noisy parades and blocking of 
traffic sometimes engaged in and practiced 
by the Salvation Army, which prevent the 
disturbance of religious meetings, and 
which generally safeguard and protect the 
Christian Sabbath,’* and though the law can 
fnd no fault with the teachings of the 
so-called faith healers, it may, if its 
legislatures deem it necessary for the pro- 
tection of the public health, safety. and wel- 
fare, restrain their doctrine of healing by 
faith and theories of the non-existence of 
sickness, death and evil, by enforcing quar- 
antines and the observance of their health 
regulations, and perhaps, by compelling the 
calling in in a critical case of a regularly 
licensed physician. On the latter point 
Wwe must admit, however, there is a peculiar 
conflict of legal theory and of public policy 
and a clash between the state and the indi- 
vidual, and between family and individual 
and public rights. Under the old Roman 
idea of family unity and self sufficiency 
there would per! hap s be some serious ques- 
tion of the value of these regulations, but 
the Roman family idea has now been thor- 
oughly discountenanced. According to the 
modern theory, the interests of the state in 
the child are deemed paramount even to 


(12) State v. White, 64 N. H.. 48; Com. v. 
Haisted, 148 Mass. 375; Burden v. State, 68 S. E, 
$22: State v. Hogriever, Ind., 45 L. R. A. 504. 


(13) 
ever, 
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appear to be no obligation to 

And the failure to do such 
the parents liable to the 
manslaughter. See Regina v. 
Mary Wagstaee, 10 Cox’s Criminal 
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those of the pric: himself, and even the 
parent or citizen himself has, generally 
specking, no right to throw away his own 
life or to sacrifice his health and vitality. 
“The state still retains an interest in his 
(the workman’s) welfare, however reckless 
he may be.” “The whole is no greater than 
the sum of all the parts, and. when the in- 
dividual health, safety, and welfare are 
sacrificed or neglected, the state must suf- 
fer,” says the Supreme Court of the United 
States in a recent decision,’* and these 
words but express the theory which lies 
beneath our compulsory education, compul- 
sory vaccination, child labor and woman 
labor laws, and all of that great and rapid- 
ly increasing body of law which seeks to 
safeguard the greatest of our natural re- 
sources,—the resources of a vigorous, in- 
telligent and healthy people. There is in- 
volved, of course, a question of fact, the 
question as to who is right and who is 
wrong. Few physicians would deny that 
medical science is largely in an experimen- 
tal stage and that they themselves have by 
their experiments killed many men and wo- 
men. We are not far from the epoch of 
blood-letting. We are, perhaps, in a more 
dangerous epoch of experimental surgery 
and appendix removing. It is but yester- 
day that the homeopathist was beyond the 
pale, and occupied the position in the eye 
of the “regular” that the osteopathist now 
occupies. It is an indisputable fact that the 
Christian Science belief and practice has 
made many cures, especially in nervous 
diseases. There is no doubt that many 
cases have been lost by its healers, but it 
is doubtful, indeed, whether the experi- 
mental surgeon and “dyed in the wool 
druggist doctor” has not lost as many. But 
it is a question, after all, of public policy. 
The right of the state to protect itself as 
it sees best is clear. It can but act accord- 
ing to its highest light and its honest belief, 
and the highest light and honest belief of 
the majority is as yet on the side of the 
regular practitioner, and clings to the be- 
lief in the existence of germs and actual 
disease, suffering and death.%* Soo, too, 


(14) Holden v. Hardy, U. S. 


(15) The right to organize a Christian Sci- 
ence Church under the general incorporation 
laws of the state has been recently denied by 
the Supreme Court of Pennsylvania. The evi- 
dence showed that the purpose was not merely 
to teach a religion and to organize a church. 
but educate persons for the treatment ot 
disease by inaudible prayer. The court in its 
opinion carefully avoided any discussion of 
the religious side of the question, but based 
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if we adopt this modern civil and economic 
theory there can be but little justification 
for the charges of class legislation which 
have of late years been so frequently urged 
against our Sunday laws. Many of them, 
it is true, are too discriminating and par- 
tial in their details, but all of the codes as 
codes, are founded upon solid and impar- 
tial foundations. They often need amend- 
ment. They do not need repudiation. 
Since, indeed, the day of the week 
known as Sunday has from early colonial 
times been set apart and reserved both as a 
day of rest and as a day of religious ob- 
servance by the majority of* the American 
people and the necessity of at least one 
such day of rest in the week is recognized, 
the validity of statutes which secure to 
such persons the uninterrupted enjoyment 
of that day by prohibiting the “disturbing 
of the peace and good order of society by 
labor (works of necessity and charity ex- 
cepted) or any amusement or diversion, 
are and should be, universally sustained. 
“It is no answer to the requirements of 
the statute,” said Mr. Justice Field, of the 
Supreme Court of California in.an early 
dissenting opinion’ which afterwards came 
to express the opinion of the majority of 
the court,’’ “that mankind will seek cessa- 
tion from labor by the natural influence of 
self-preservation.” The position assumes 
that all men are independent, and at lib- 
erty to work whenever they choose. Wheth- 
er this be true or not in theory, it is false 
in fact; it is contradicted by every day’s 
experience. The relation of superior and 
subordinate, master and servant, principa! 
and clerk, always has, and always will exist. 
Labor is in a great degree dependent on 
capital, and unless the exercise of the 
power which capital affords is restrained, 
those who are obliged to labor will not 
possess the freedom for rest which they 
would otherwise exercise. Necessities for 


its finding on the ground that the method of 
training to be pursued by the proposed organi- 
zation was not such as to properly fit persons 
to heal diseases and to justify them in holding 
themselves out as competent to do so, was not 
recognized as sufficient to the medical world, 
and that therefore the purposes of the organi- 
zation wére contrary to the public policy of the 
state. In re First Church of Christ, Scientist, 
55 Atl. Rep. 536. It is on this theory that the 
state medical examinations are themselves held 
and the qualification of the regular physicians 
themselves looked into. See also State v. Buse- 
well, 40 Neb. 158; Dent v. West Va., 129 U. S. 
114. 

(16) See ex parte Newman, 9 Cal, 518. 

(17) See ex parte Jentzsch, Cal., 44 Pac. 803. 








food and raiment are imperious, and exac- 
tions of avarice are not easily satisfied. It 
is idle to talk of man’s freedom to rest, 
when his wife and children are looking to 
his daily labor for their daily support. The 
law steps in to restrain the power of cap- 
ital. Its object is not to protect those who 
can rest at their pleasure, but to afford 
rest to those who need it, and who, from 
the conditions of society, could not other- 
wise obtain it The authority for the 
enactment, I find in the great object of all 
governments, which is protection. Labor 
is necessarily imposed by the condition of 
our race, and to protect labor is the high- 
est office of our laws.” And these reasons 
and sentiments are expressed in one form 
or another in all the recent opinions upon 
the question.?* 

The legal justification for Sunday laws, 
then, and for setting apart the first day of 
the week as a dav of rest being based up- 
on the piysical fact that one day of rest 
in seven is necessary for the physical and 
mental welfare of the individual citizen and 


(18) Another judge in treating of the same 
subjects, also says: “It intermeddles not with 
the natural and indefeasible right of all men 
to worship Almighty God according to the dic- 
tates of their own consciences; it compels none 
to attend, erect or support any place of worship, 
or to maintain any ministry against his consent; 
it pretends not to control or to interfere with 
the rights of conscience, and it establishes no 
preference for any religious establishment or 
mode of worship. It treats no religious doc- 
trine as paramount in the state; it enforces no 
unwilling attendance upon the celebration of 
divine worship. It says not to the Jew or Sab- 
batarian, ‘You shall desecrate the day, you e5- 
teem as holy, and keep sacred to religion that 
we deem to be so!’ It enters upon no discus- 
sion of the rival claims of the first or seventh 
days of the week, nor pretends to bind upon the 
conscience of any man any conclusion upon a 
subject which each must decide for himself. It 
intrudes not into the domestic circle to dictate 
when, where, or to what God its inmates shall 
address their orisons; nor doves it presume to 
enter the synagogue of the Israelile, or the 
church of the seventh-day Christian to com- 
mund or even persuade their attendance in the 
temj.es of those who especially approach the 
altar on sunday. It does not in the slightest 
aerree intringe upon the Sabbath of any sect, 
or curtail their freedom of worship, It detracts 
not one hour from any period of time they 
muy feel bound to devote to this object, nor does 
it add a moment beyond what they may choose 
to employ. its sole mission is to inculcate * 
temporary weekly cessation from labor, but - 
adds not to this requirement any obligation. 
See opinion in Specht v. Commonwealth, 8 Pa. 
St. 312. See also language of Federal judge 17 
Soon Hing v. Crowley, 113 U. S. 710; also Sear- 
cy v. State (Tex. Court of App.) 51 S. W. 1119. 
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consequently, of the community of which 
he is a unit and a part, as well as the fact 
that, although sectarianism should be dis- 
couraged, free opportunity for spiritual 
growth should be afforded, the day selected 
must necessarily be that which is favored 
by the majority of the people, the one 
which the majority would unquestionably 
choose if the mater were put to popular 
vote. Since also, the laws are not sought 
to be justified upon a religious or sectarian 
basis, they are and should be, held to be 
valid even when applied to those whose 
religions recognize and provide for an- 
other and different day of rest. There is 
in this no class legislation, no obvious dis- 
crimination against anyone. It is absolute- 
ly necessary that one day should be set 
apart and that this day should be uniformly 
observed. There is nothing in the constitu- 
tions, either state or national, which for- 
bids the establishing of a day of rest. It 
is only the interference with religious free- 
dom and the using of public moneys for 
sectarian purposes which are prohibited. 
There is nothing in the Sunday laws which 
prohibit the observance by any sect or 
person of any other day of rest, provided 
that by observing the laws they make it pos- 
sible for the general day also to be ob- 
served. It cannot be said that such per- 
sons are deprived of liberty without due 
process of law, for it has been held over 
and over again, that in’ this clause. the con- 
stitution merely guaranteed a continuance 
of the liberties existing at the time of its 
adoption and there was at the time of the 
adoption of the American Constitution, no 
general liberty in religious matters and 
at the time that the constitutions of the 
several states were adopted and the four- 
teenth amendment enacted, Sunday laws 
were in existence and observed in all of the 
states and territories of the union. The 
doctrine of the fullest personal liberty con- 
sonant with a due regard for the rights of 
others prevails, it is true, in the United 
States, in religious matters as well as in 
secular, but the maxim—sic utere tuo ut 
alienum non laedas, is as applicable in this 
field as in any other. 


_It must, however, be admitted that the 
line of demarcation is closely reached in 


the cases, and statutes which make the 


Christian Sabbath a dies non juridicus but 
compel the obedience to the mandates and 
subpoenas and summonses of the courts on 
all other days of the week and regardless 
of the fact that to many, and especially to 


~- 





the Jew and the Seventh Day Adventist, 


the Saturday, and not the Sunday, is the 
day of rest and the holy day. But even in 
these statutes there is a social reason and a 
historical justification. The real fact of 
the case is that judicial acts were not 
deemed to be profane or as tending to 
desecrate the Sabbath, by the early Chris- 
tians, and that for a long time the early 
church not only tolerated, but sanctioned 
and encouraged such proceedings. It may, 
perhaps, of course, have been that the 
early judicial proceedings were more 
priestly in their character, more of an ap- 
peal to conscience and have involved less 
of the conflict and rancor which seems to 
have characterized the later lawsuits. But 
be that as it may, the protest against them 
was at first, at any rate, rather upon the 
ground that they interfered with the gen- 
eral repose and rest of the day to others 
than that they injured the litigants them- 
selves. It was mainly to prevent this in- 
jury and to give a day of rest to the judges 
and employees of the courts that the day 
was made non juridicus. 

It is to be remembered that the Christian 
Sabbath was observed on what was former- 
ly the day of the Feast of the Sun, and 
that Christianity was grafted upon heath- 
enism, and that at first there was much 
jealousy and conflict. “To beat down the 
Roman superstition touching the observ- 
ance of days, against which St. Augustine 
and others wrote vehemently,” says Spel- 
man, in his Original of the Terms’® “the 
Christians at first used all days alike for 
hearing of causes not sparing (as it seem- 
eth) the Sunday itself . But for the 
reformation of the abuse among Christians 
in perverting the Lord’s Day to the hear- 
ing of clamorous litigants, it was ordained 
in the year 517, that nullus episcopus vel 
infra positus die dominicus causas judicare 
praesumat, For it appeareth that bishops 
and clergymen did hear and determine 
causes, lest Christians should go to law 
under heathens and infidels.” While in 585, 
the Second Council of Macon declared: 
“Let none spend his leisure in litigation 
on the Lord’s Day; let none continue the 
pleading of any cause. If anyone disre- 
gard this wholesome exhortation, if he be a 
lawyer, let him lose the privilege of plead- 
ing the cause; if a clerk or a monk, let him 
be shut out for six months from the society 
of his brethren.” It would seem, indeed, 
that the churchmen themselves required to 


(19) Page 76. 
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be restrained, as prior to these church 
edicts, Constantine the Great, had, in A. D. 
321, issued his famous Edict of the sun, 
and said: “On the venerable Day of the 
Sun let the magistrates and people residing 
in the cities rest, and let all work-shops be 
closed. In the country, however, persons 
engaged in the work of cultivation may 
freely and lawfully continue their pur- 
suits, because it often happens that an- 
other day is not so suitable for grain-sow- 
ing or for vine-planting, lest by neglecting 
the proper moment for such operations the 
bounty of Heaven should be lost,” and in 
326 an edict was passed forbidding the 
transaction of any business or the arbitra- 
tion of causes on that day, while in 469 
was enacted the famous law of Leo (the 
Emperor of the East) and Anthemius (the 
Emperor of the West) which provided 
that: “The Lord’s Day we declare to be 
ever so honored and revered that it should 
be exempt from all compulsory process; 
let no summons urge any man, let no one 
be required to give security for the pay- 
ment of a fund held by him in trust; let 
the sergeants of the courts be silent; let 
the pleader cease his labor; let that day be 
a stranger to his trials; be the crier’s voice 
unheard; let the litigants have breathing- 
time and an interval of truce: let the riva! 
disputants have an opportunity of meeting 
without fear, of comparing the arrange- 
ments made in their names, and arranging 
the terms of compromise. If an officer of 
the court, under pretense of public or pri- 
vate business, dares to dispute these en- 
actments, let his patrimony be forfeited.” 
Later than this, and in England even, the 
churchmen themselves (for many of the 
earlier English judges, and especially the 
chanceliors, were churchmen), did not al- 
low the maxim ‘“dies dominicus non est 
juridicus” to interfere with the real ends 
of justice or the public welfare. Works of 
charity or necessity were always sanctioned 
upon the Sabbath? and the word “neces- 
sity’ did not include “a physical and abso- 
lute necessity’’ merely, “but the moral fit- 
ness and propriety of the work done under 
the circumstances of each particular case.””*? 
Courts of Chancery, therefore, and they 


(20) Pit v. Webly, 2 Bulst. 72; Parmalee v. 
Wilks, 22 Barb. 539; Morris v. State, 31 Ind. 
189; Hooper v. Edwards, 18 Ala. 281: MeGatrick 
v. Mason, 4 Ohio St. 566. 

(21) Langabier v. F. P. & N. W. R. Co., 64 
Til. 243; Johnson vy The People, 31 Ill. 469. 








were at first in so far as their officers were 
concerned, essentially ecclesiastical courts, 
were considered to be always open,** and a 
judicial act done upon a non-judicial day 
has always been deemed fully justified when 
demanded by imperious necessity.** Under 
such circumstances it has been said tiat 
“the necessity of the case would be the law 
of the case,”** and to a lesser extent, be- 
cause in them the necessity for action was 
less, the courts of common law would exer- 
cise their freedom on the Sabbath day. 
“Many things,” says Tindal, C. J., in the 
case of Rawlins v. Overseers,”* “at com- 
mon law were feasible and were held valid, 
if done on Sunday; an entry for condition 
broken, or to file service on estate was 
equally valid whether done on Sunday or 
any other day; so a demand of possession 
to support an ejectment might well be 
made upon that day” and service of crim- 
inal process except where absolutely un- 
necessary were always sanctioned.** ‘The 
execution of bail bonds was also allowed 
as was the doing of ministerial acts gen- 
erally whenever reasonably necessary for 
the arrest of criminals,*7 the keeping of 
the public peace and good order or the 
prevention of irreparable injury. Although, 
indeed, the Anglo-Saxons and the Norman 
kings and the English Parliament and 
courts adopted the canons of the early 
Christian Church and reaffirmed them,” 

(22) 


Comyn's’ Digest, title 


Langabier v. E. P. & N. W. R. 
Spelman Oreg. Ter. 95 


“Temps,” C. 3; 
Co., 64 Ill. 243; 


(23) Langabier v F. P. & N. W. R. Co., 64 IL 
245. 

(24) Opinion in Langabier v. F. P. & N. W. 
R. Co., 64 Ill. 243, 248. 


(25) 2c. B. 72 


72. 
(26) Search 
wood. 13 Mass. 
106; Wright v. 

(27) “Such a proceeding” the Supreme Court 
of Illinois. in Langabier v. F. P. & N. W. R. Co., 
64 Ill. 2438, suggests, “disturbs neither the peace 


Warrant valid; 
324; Johnson vy. 
Dressel, 3 N. E. 6. 


Pearce v. At- 
Day, 17 Pick. 


nor good order of society as it may be, and 
u Is silently conducted.” 

(28) By various laws passed in 673, 697, 749, 
and $04 A. D., manual labor was forbidden on 
the Sabba day; traveling was forbidden in 
1787, and trading in 925. After the Conquest 
there were many similar enactments. (See 3 
Edw. I. c. 51; 28 Edw. III. c. 14; 27 Hen. VI. ¢. 
5; 5 and 6 Pidiw. VI. c. 3; 1 Mary Sess. 2, c. 2; 1 
Eliz. 2: 1 Jac. I: « 25: 3 Jac. I. c. 4; 1 Chas. IL. 
c. 1; 3 Chas. i. ec. 2; 13 Chas. II. c. 9; 29 Chas. 
II. c. 7; Inst. 264; 4 Bl. Comm. 64; Drury v. De- 


fontaine, 1 Taunt. 131 





Wtiinaa 





ba 








UM 








CENTRAL LAW JOURNAL. 289 
they never allowed the regard for the Sab- | BILLS AND NOTES—ATTORNEY FEES. 


bath or religious rights to interfere with 
the public w elfare or the supremacy of the 
law.’ \Vhen summoned to appear in the 
courts, therefore, on his Sabbath day, the 
Jew or Seventh Day Adventist has no his- 
torical ground for complaint. His only 
contention can be tuat the court does not 
generally sit on the first day of the week, 
and that other sects are benefited thereby. 
The answer is that only one day of rest 
can be reasonably preserved, and the law 
must be administered, and the courts of 
justice proceed, that if the Sabbaths of all 
of the sects were observed there could be 
no sessions of the courts at all, that the 
day of rest chosen is the day of the ma- 
jority, which other things being equal, 
should be favored. Under the early canons 
of the church, indeed, not only was the 
Christian Sabbath a dies non juridicus, but 
the day of the Purification of the Blessed 
Virgin, the Feast of the Ascension, the 
Feast of St. John the Baptist, All Saints’ 
Day and All Souls’ Day also, and such 
days were recognized as holy days, both 
by the Theodosian Code and the early 
English common law: and yet prac- 
tical considerations and the possible mul- 
nation 
such as ours which is composed of 
the representatives of many nations and of 
many creeds, have induced the American 
courts and the American legislatures to 
generally ignore the fact. They have done 
so simply because any other rule would 
tend sooner or later to make every day a 
dies non juridicus and there would be an 
end to the courts of justice and to the ad- 
ministration of the law. Fortunately, how- 
ever, in these cases matters seldom come to 
a head, as the growing liberality of the 
times and the courtesy both of counsel and 
clients generally, lead to mutual concessions 
aud to arrangements which pay due regard 
to the scruples and convictions of the par- 
ties and of their witnesses. 


uplication of saints’ davs in a 


ANDREW ALEXANDER BRUCE. 
Bismarck, N. Dak. 


(29) Co. Litt. 134a; 2 Cro. 16; 2 Inst. 265; 
“64; 3 Bl. Comm. 276; Langabier v. F. P. & N. 
Dug. Orig. J. 89; Wilk. L. Angl. Sax. 197; Inst. 
W. R. R. Co., 64 Ill. 243. 








MILLER et al. v. KYLE et al. 





Supreme Court of Ohio, Dec. 12, 1911. 


97 N. E. 372. 





(Syllabus by the Court.) 

It is the settled law of this state that stip- 
ulations incorporated in promissory notes for 
the payment of attorney fees, if the principal 
and interest be not paid at maturity, are con- 
trary to public policy and void. 





The plaintiffs in error were plaintiffs in the 
court of common pleas. Their suit was upon 
a note and mortgage for $15,000, for which 
sum, with interest, judgment was awarded 
them. In both the note and the mortgage 
there was a stipulation for the payment of 
attorney fees if the maker should default in 
the payment of the principal sum. The court, 
thouth finding the default, and further finding 
that $550 would be a reasonable fee for the 
services of counsel for the plaintiffs toward 
the collection of the debt, refused to render 
judgment in any amount on account of such 
services. On petition in error the circuit court 
affirmed the judgment of the court of com- 
mon pleas. 

SHAUCK, J.: (after stating the facts as 
above). Whether the courts below erred in 
adjudging that the plaintiffs were not entitled 
to recover the fees of their counsel on the 
stipulation of the maker to be liable therefor, 
if default should be made in payment of the 
principal and interest, is the-only question 
presented by the record. 

(1) In this state it has been firmly estab- 
lished, and long and constantly maintained, 
that such contracts for the payment of coun- 
sel fees upon default in payment of a debt 
will not be enforced. In State, for the Use 
of the Commissioners, v. Taylor et al., 10 
Ohio, 378, that conclusion was reached, and 
it was said that the enforcement of such 
contracts would result in evasions of the 
usury laws. The same conclusion was reach- 
ea in Shelton et al. v. Gill et al., 11 Ohio 
417, in Martin v. Trustees, 13 Ohio 250, and 
in Leavans y. Bank, 50 Ohio St. 591, 34 N. 
E. 1089. In all of these cases the contracts 
were denounced as contrary to public policy. 
The conclusion is well sustained by the ob- 
vious tendency of such contracts to encour- 
age suits. 

(2) Counsel for the plaintiffs admit the 
authority of these cases and their effect to 
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establish the common-law rule of this state 
as contrary to the view upon which they in- 
sist, but they assert that that rule has now 
been abrogated by ‘sections 8106 and 8107 of 
the General Code, which were enacted as sec- 
tions 3171 and 317la of an act entitled “An 
act to establish a law uniform with the laws 
of other states on negotiable instruments,” 
passed April 17, 1902. 95 O. L. 162. The for- 
mer of these sections prescribes the requisites 
for a negotiable instrument, among _ which 
requisites is that the instrument “must con- 
tain an unconditional promise or order to pay 
a sum certain in money.” The latter relates 
to the required certainty, and it provides that 
“the sum payable is a sum certain within the 
meaning of this chapter, although it is to be 
paid: * * * (5) With costs of collection or an 
attorney’s fee in case payment shall not be 
made at maturity.’”’ These sections will be at 
once recognized as a part of the negotiable 
instruments act recently enacted, with but 
slight differences, in many of the states. 
Counsel for the plaintiff assert with con- 
fidence, and no one seems to doubt, that the 
General Assembly may by legislative enact- 
ment change the common-law policy of the 
state with respect to a subject of the character 
of this. Proceeding with the contention that 
the Legislature of this state has exercised that 
power by enacting the sections referred to, 
they call attention to the wide diversity of 
decisions in the different states respecting the 
validity of such stipulations for the payment 
of attorney fees, and suggest that if there had 
been no intention to change the law of this 
state upon that subject the fifth paragraph of 
section 8107 would have been omitted. A di- 
versity of decision to which that paragraph 
has obvious reference was not with respect to 
the validity of stipulations for the payment of 
attorney fees, but whether the insertion of 
such a stipulation in an instrument destroy- 
ed its negotiable character. One writer on 
the subject of the act says: “The courts in 
the various states have been nearly evenly 
divided on the question of the negotiability of 
instruments with such provisions.” Selover, 
pp. 59, 60. We are not advised that any court 
of this state has ever been called upon to 
determine that question. But whether, by the 
common law of the state, a stipulation for 
the payment of attorney fees destroyed the ne- 
gotiable character of an instrument in which 
it was incorporated, or whether that question 
was undetermined, there was, in either case, 
an important purpose to be accomplished by 
the fifth paragraph of the section, without as- 





suming that it was intended to give validity 
to stipulations which were previously invalid, 
To preserve the negotiable character of an 
instrument notwithstanding the incorporation 
of a stipulation for the payment of attorney 
fees the language of the section is entirely 
appropriate. It contains no language indica- 
tive of an intention to change the rule of the 
common law with respect to the validity of 
the stipulation. 


It is suggested that the General Assembly 
must be presumed to know the common law 
of the state, and that every section of a stat- 
ute should be regarded as evincing an inten- 
tion to change it. That would, indeed, bea 
novel rule of interpretation, and in the days 
of the codifier it would reach results most 
confounding. Its impracticability as a rule 
of interpretation will at once appear, if an 
attempt be made to apply it to the act of 
which these two sections form a part. That 
act has been in force in this state for more 
than nine years, and to the present time our 
attention has been called to but one respect 
in which it changes the common law of the 
state upon the subject of negotiable instru- 
ments. Quite different from the rule sug- 
gested is the rule which the wisdom of gener- 
ations nas established: That statutes in dero- 
gation of the common law shall not by con- 
struction receive a meaning beyond that of 
the terms which they employ. Certainly this 
does not mean that such statutes are to be 
construed in a spirit of hostility, but in its 
application to the present case it cannot 
mean less than that the legislative act, which 
contains language appropriate only to saving 
the negotiable character of instruments which 
contain stipulations for the payment of attor- 
ney fees, should not be construed to impart 
validity to such stipulations, notwithstand- 
ing an established rule of the common law to 
the contrary. It seems to be conclusive of 
this subject that if, seeking uniformity upon a 
subject not suggested by the terms of the 
statute, we should adopt the view urged by 
counsel for the plaintiffs, the desired result 
would not be attained; for in some of the 
states there has been added to the clause 
which constitutes the fifth paragraph of sec- 
tion $107 in our statute the express provision 
that it shall not be so construed as to give 
validity to stipulations for the payment of 
attorney fees, 


Judgment affirmed. 
SPEAR, C. J., and PRICE, JOHNSON, and 
DONAHUE, JJ., concur. 
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Note. —The Validity of Stipulation in Promis- 
sory Note jor Attorney Fees—The weight of 
authority appears to be against the principal 
case, but there are several states which, like 
Ohio, condemn such stipilations as being against 
public policy. 

In Tinsley v. Hoskins, 111 N. C. 340, 32 Am. 
St. Rep. 801, decided in 1892, which is on the 
same line as the principal case, cites a number 
of supporting cases. A clear statement of the 
reason for invalidity is an extract from an opin- 
ion by Justice Cooley, in Bullock v. Taylor, 39 
Mich. 137, 33 Am. Rep. 356, as follows: “A 
stipulation for such a penalty, we think, must be 
held void. It is opposed to the policy of our 
laws concerning attorney’s fees, and it is sus- 
ceptible of being made the instrument of the 
most grievous wrong and oppression. It would 
be idle to limit interest to a certain rate, if un- 
der another name forfeiture may be imposed to 
an amount without limit. . The provision in 
those notes is as much void, as it would have 
been had it called the sum unpaid by its true 
name of forfeiture or penalty.” 

In Witherspoon v. Musselman, 77 Ky. (14 
Bush) 214, 29 Am. Rep. 404, citing Bullock v. 
Taylor as a supporting case, it was said of a 
stipulation that: “If the note is collected by suit, 
we are to pay a reasonable attorney’s fee” that: 
“We are clearly of opinion that all such con- 
tracts are absolutely void. They are contrary 
to the policy of our laws, which prescribe the 
amount of attorney’s fees that may be taxed 
against the unsuccessful litigant. They are 
agreements to pay penalties, tend to the oppres- 
sion of the debtor and to encourage litigation.” 
The consistency of this quotation is not clear. 
If Kentucky law does provide for taxing an 
attorney's fee against an unsuccessful litigant, 
then it would seem this provision is in har- 
mony with it, the reasonable attorney’s fee be- 
ing what the law prescribes to be taxed and if 
it is to be taxed the stipulation in the note 
puts no burden on the litigant. 

Several North Carolina cases since Tinsley v. 
Hoskins, supra, approve the holding therein, 
one of them, Exchange Bank v. Appalachian L. 
& Lumber Co., 128 N. C. 193, 38 S. E. 813, hold- 
ing, that though a stipulation for attorney’s fee 
might be valid at the place of contract, it could 
not be enforced in North Carolina, where such 
a remedy is opposed to its public policy. See 
also Arden Lumber Co. v. Henderson, 83 Ark. 
240, 103 S. W. 185; White, Wilson, Drew Co. v. 
Egelhoff, Ark., 131 S. W. 208. 

Opposing Rule—In Meacham y. Pinson, 60 
Miss. 217, it was said: “We see nothing im- 
moral or contrary to public policy or usurious 
in such contracts,” and this holdittg has been 
consistently followed in Mississippi. 

The usury argument is met by an Alabama 
court holding the stipulation expressing a cer- 
tain percentage valid to mean a maximum mere- 
ly, and that recovery can only be for a rea- 
sonable fee, or they hold, that if- the stated per 
cent is to be recovered, it must be reasonable 
or at least not obviously excessive.” Williams 
Vv. Flowers, go Ala. 136, 7 So. 439, 24 Am. St. 

ep. 772. 

In Maryland, decision is strong as to such a 
stipulation being within the right of contract. 
Thus in Bowie v. Hall, 69 Md. 434, 16 Atl. 64, 
IL. R. A. 546, g Am. St. Rep. 433, it is said: 





“In our judgment such contracts violate no 
principle of law or public policy. It seems to 
us simply a stipulation intended to secure punc- 
tuality in the performance of the contract, and 
as such contains no element of oppression to the 
borrower. Its tendency in fact is to help him 
to borrow at a less rate of interest, as punctu- 
ality in payment is usually taken into consid- 
eration in fixing the terms of a loan. Nor can 
it be regarded as a cover for usury, for its effect 
is clearly not to put any money above the legal 
rate of interest, into the pocket of the lender, 
but merely to enable him to get back his money 
with legal interest, and nothing more.’ This 
statement of law is repeated by this court in 
Gaither v? Tolson, 84 Md. 638, 36 Atl. 449. 

This is as clear a statement in opposing 
cases as we have been able to find, and it 
must. be confessed it meets the issue very square- 
ly. It reasons out a legitimate employment of 
such a stipulation in a particular case and that 
its general effect is in favor of those who keep 
their unconditional promises, and it may be 
greatly doubted whether it more or leéss dis- 
courages litigation. No litigation can ensue un- 
less the first fault is by the promissor and he 
has a stronger reason for avoiding that fault, 
than if the costs of litigation were less bur- 
densome. 

The penalty argument seems not forceful, and, 
at all events, the disposition of courts governed 
by equitable principles is to hold parties to 
actual damages. And the Maryland court attacks 
the idea on the theory that the stipulation aims 
merely at actual damages. 








NEWS ITEM. 


NEWS FROM THE LEGAL WORLD OF 
EUROPE. 


In a former issue we expressed the opinion 


_that lawyers could not form the majority in the 


German Reichstag. It now appears, that among 
the nearly 400 members there are but 66 jurists, 
namely: 2 university professors (van Calker 
and von Liszt), 25 judges and 39 lawyers. Both 
of the professors belong to the liberal parties, 
while of the 25 judges, 18 belong to the bloc. 
Of the 39 lawyers 8 (11) only may be classed 
as conservative, while 31 (28) are liberals, and 
among the latter are 7 social democrats. 

How would it be if the chief justices of our 
various supreme courts should have to carry a 
title like this: Sein Exzeilenz, Wirklicher Ge- 
heime Rat Reichsgerichts Prasident ......: ? 
Such a title is part of the white man’s burden 
in Germany. Some anarchistic radicals have 
now come forward with the proposal that all 
judges should be called Richter (judge) sans 
phrase. But a number of protests against this 
innovation are being published in the period- 
ical press—mostly from judges having not yet 
acquired these formidable titles, but evidently 
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living in hopes. Man merkt die Absicht und 


wird verstimmt. 

The decision of the U. S. S. Ct. (opinion by 
Justice Holmes) in Kalena Co. v. Harper Bros. 
(73 Cent. L. J., p. 442), about what constitutes 
the dramatizing of a novel, seems to have 
evoked quite an interest abroad, especially on 
account of its international importance. So 
far, we have seen no opinion expressed upon 
the soundness of the decision, only more or 
less full reports. 

The two hundredth anniversary of the birth 
of Friedrich II has given occasion for a great 
many articles about his legislative ideas and 
accomplishments. He looked upon law-suits as 
symptoms of disease in the body politic, and 
did his best to prevent them, or to get them set- 
tled. Naturally, then, he did not hold the law- 
yers in any great esteem. 

Roosevelt-Professor Dr. Paul S. Reinsch gave 
a lecture in Berlin on January 30th of this 
year, upon the subject, “Movements for the 
Heightening of the Legislative Ability in the 
United States,” of which copious extracts are 
published in legal periodicals. After explain- 
ing the reason why so much ill-considered legis- 
lation has been and is being proposed and 
enacted in the various legislatures, he gave 
full information about the means Wisconsin 
has employed to remedy these, or some of these 
defects, especially the legislative bureau, and 
commissions of preparation sitting during re- 
cess. 

Dr. Hans Grosz has called attention to an 
incident which took place during the trial of 
a criminal case in one of the courts of Prague. 
A man with a high-sounding name was being 
tried for falsification of public records where- 
by he expected to obtain proof of his nobility. 
His defense was, that he was a highly psycho- 
pathic person, subject to hysteria, hallucina- 
tions, and very easily hypnotized; if he had 
done the act, it must have been while he was 
under the hypnotic influence of somebody else, 
who also had an interest in proving the pris- 
oner’s nobility. The trial went on along this 
line, when suddenly the defense had a doctor, 
present for that purpose, and to give evidence 
as to the prisoner’s mental condition, express 
a certain formula while looking fixedly at the 
prisoner, and as a result, he at once became 
hypnotized and acted in the most remarkable 
manner. The prosecutor and presiding judge 
protested, but to no avail, as the audience had 
become highly excited and crowded into the 
court enclosure, with the result that the court 
had to be adjourned. The next day the pris- 
oner suddenly fell into a deep sleep, from 
which it was almost impossible to arouse him, 
and finally the whole trial was continued in 


‘an enthusiastic 





as 
order to obtain expert opinion upon the cage. 
Dr. Grosz objects strongly to such proceedings, 
He is a great believer in the value of experi. 
ments, but he insists that they must be cop. 
ducted under rules and safeguards which ex. 
clude the chances of fraud, as far as possible. 
Nothing is as convincing as the proof by ex. 
periment, and for this reason it is absolutely 
necessary that care beforehand be taken, that 
the experiment is honestly conducted. 








HUMOR OF THE LAW. 


A man in North Carolina, who was saved from 
conviction for horse-stealing by the powerful 
plea of his lawyer, after nis acquittal by the 
jury, was asked by his lawyer: 

“Honor bright, now, Bill, you did steal that 
horse, didn’t you?” 

“Now, look a-here, judge,’’ was the reply, “I 
allers did think I stole that hoss, but since I 
heurn your speech to that ‘ere jury, I'll be dog- 
goned if I ain’t got my doubts about it.” 





From the Paducah (ky.) Sun. 

“What is your name?” asked Judge Cross on 
Friday of a tall, black-mustached Italian, ar- 
raigned on a charge of disorderly conduct. 

“Goodmorning,” replied the alien. 

“Goodmorning,” returned the judge, with 4 
smile, “but 1 want to know your name,’ he con- 
tinued. 

“Goodmorning,” again came the reply. 

“is that all the English you know?” the 
judge demanded, frowning. 

“Goodmorning’s my name,” replied the man 
before him, “Jim Goodmorning.” 

‘Good-by,” said the judge. ‘Case dismissed.” 


Marty Healy, who plays the part of Jeff in 
the musical comedy of “Mutt and Jeff,” is quite 
automobilist. In fact, every 
chance he gets finds him in his car speeding up 
some country road. The other day he was &ar- 
rested in a small village for speeding and 
brought up before the town judge. 

“How much, your honor?” asked the pris- 
oner. 

“Ten dollars,” drawled the long-whiskered 
judge, with a look of importance. 

“But the bailiff needs a pair of gum boots 
for this winter,’ jeered Healy. 

“Twenty dollars’ fine,’ the judge came back 
like a flash. 

“And the constable 
a fur cap.” 

“Thirty dollars’ fine.” 

“And the old horse that draws the lock-up 
wagon needs a blanket.” r y 

“Forty dollars’ fine. And, young man, you'd 
better run while you have the chance, for if 
the court finds it is in need of anything else 
Wwe are liable to attach your machine.” 


needs an overcoat and 
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1. Adverse Possession—Constructive Notice. 
—Where a claim of ownership was a matter 
of record, the court must presume that per- 


sons out of possession had knowledge thereof. 
—Hanson vy. Gallagher, Iowa, 134 N. W. 421. 

2. Animals—Estrays.—On refusal of person 
taking up estray to accept compensation or 
submit to arbitration, owner, on depositing 
compensation in court, may recover property 
in replevin.—Heinke v. Helm, Neb., 134 N. W. 
523. 

3. Attorney and Client—Disbarment.—The 
power of the court to disbar an attorney held 
not limited to cases where he has been convict- 
ed of crime or of misconduct in a professional 
capacity.—In re Radford, Mich., 134 N. W. 472. 

4. Bankruptcy—Discharge of Debtor.—A 
financial statement in writing, made by a bank- 
rupt to a mercantile agency, held not to afford 
ground for refusing him a discharge.—Novick 
v. E. P. Reed & Co., U. S. C. C. A., 192 Fed. 20. 

5.——Duty of Creditor.—Where the facts are 
such as to make it the duty of a creditor to 
make inquiry as to the solvency of a debtor, 
such duty is not discharged by inquiring of the 
debtor alone.—McGirr v. Humphreys Grocery 
Co., U. S. D. C., 193 Fed. 66. 

6.——Law of Place.—Whether delivery of 
property sold by a bankrupt was sufficient to 
pass title is to be determined by the law of the 
state.—In re Waite-Robbins Motor Co., U. S. D. 
C., 192 Fed. 47. 

a Practice.—An involuntary petition held 
amendable by dismissing as to the firm and 
one of the partners.—In re Richardson, U. S. 
D. C.. 198 Fed. “8. 








8 Bills and Notes—Attorney Fees.—Stipula- 
tions in notes for payment of attorney's fees, if 
principal and interest are not paid at maturity, 
are void.—Miller v. Kyle, Ohio, 97 N. E. 372. 


9. Burden of Proof.—A maker who admits 
the validity of the notes sued on, and who 
claims credits, and sets forth a counterclaim, 
has the burden of proof.—Farmers’ Savings 
Bank v. Newton, Iowa, 134 N. W. 436. 

10. Parties to Actions.—The payee of a 
note, though designated therein as trustee, may 
maintain a suit thereon, on his legal title, with- 
out joining any beneficially interested.—O’Brien 
v. Mayer, Tex., 143 S. W. 240. 

11. Boundaries—Field Notes.—The lines of 
a grant must be established by the calls con- 
tained ft its field notes where there is no con- 
flict or inconsistency in them.—Polk County v. 
Stevens, Tex., 143 S. W. 204. 

12. Riparian Owner.—Where land border- 
ing on a lake is conveyed as a lot containing a 
number of acres, the grantee held to take as 
a riparian owner and to own the land under 
water.—Knickerbocker Ice Co. v. Surprise, Ind., 
97 N. E. 357. 

13. Brokers—Double Agency.—A real estate 
agent representing both parties without their 
knowledge and consent cannot recover commis- 
sions from either.—McClure v. Clements, Mo., 
143 S. W. 82. 

14. Carriers of Goods—Police Power.—The 
power to regulate and control the rates of car- 
riers is within the police power of the state.— 
State v. Superior Court of King County, Wash., 
120 Pac. 861. 

15. Carriers of Live Stock—Bill of Lading.— 
A shipper accompanying stock may rely on the 
route specified in the bill of lading.—Hanley v. 
Chicago, M. & St. P. Ry. Co., lowa, 134 N. W. 
417. 

16. Carriers of Passengers—Exclusion of 
Passenger.—Railway company held to have the 
right to exclude from its depots and ware- 
rooms persons in an_ intoxicated condition, 
troublesome, and reported to be dishonest.— 
Chicago, R. I. & P. Ry. Co. v. Armstrong, Okla., 
120 Pac. 952. 

17. Limitation on Ticket.—A railroad com- 
pany may limit the time in which a ticket may 
be used and provide that after the limitation 
it shall be void.—Pennington v. Illinois Cent. 
R. Co., Il., 97 N. E. 289. 

18. Commerce—lIntoxicating Liquors.—A car- 
rier incorporated in Kentucky cannot justify 
refusal to accept interstate shipments of 
liquors for local option points created under 
Acts Ky. 1906, c. 63; such statute being an un- 
lawful regulatiom of interstate commerce.— 
Louisville & N. R. Co. v. F. W. Cook Brewing 
Co., U. S. Sup., 32 Sup. Ct. Rep. 189. 

19.——Single Shipment.—A single shipment of 
a commodity, as tobacco, from one state into 
another to be marketed, constitutes interstate 
trade and commerce, within the meaning of 
Anti-Trust Act, § 1.—Steers v. United States, 
U. S. Cc. C. A., 192 Fed. 1. 

20. Confusion of Goods—Burden of Proof.— 
The burden is upon the person wrongfully caus- 
ing a confusion of goods to distinguish his own 
property.—Lightner Mining Co. v. Lane, Cal., 
120 Pac. 771. 
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21. Contribution—Joint Makers.—Two joint 
makers who discharged a note upon which they 
and others were bound are properly joined as 
Plaintiffs in an action against the remaining 
obligors for contribution.—Slaton v. Anthony, 
Tex., 143 S. W. 201. 


22. Constitutional Law—Public Service Cor- 
poration.—A city granting a franchise to a 
telephone company and fixing rates held not 
entitled to attack the constitutionality of the 
public utilities act of 1911.—State v. Superior 
Court of King County, Wash., 120 Pac. 861. 

23. Public Service Corporation.—Depriving 
persons engaged in public service of power to 
collect unreasonable rates held to deprive him 
of no right, natural or acquired.—City of Poca- 
tello v. Murray, Idaho, 120 Pac. 812. 


24. Taxation.—Exempting steam laundries 
and women in the laundry business where not 
more than two women are employed from li- 
cense tax imposed by Rev. Codes Mont. 2776, 
on the laundry business, does not deny equal 











protection of the laws to a man operating a 
laundry.—Quong Wing v. Kirkendall, U. §S. Sup., 
32 Sup. Ct. Rep. 192. 


25. Contracts—Acceptance.—To constitute a 
contract, the acceptance of an offer must be 
substantially in the terms of the offer as made 
and without conditions.—Pike County, Pa., v. 
Spencer, U. S. C. C. A., 192 Fed. 11. 

26.——Consideration.—A contract of one to 
accept only $100 a month from an estate, when 
entitled to several hundred, held without con- 
sideration; she receiving no benefit, and the 
other party no detriment.—Stahl v. Schwartz, 
Wash., 120 Pac. 856. 








Express Agreement.—Where there is 
an express agreement between the parties cov- 
ering the subject-matter, the law will not imply 
an agreement.—Cashin vy. Pliter, Mich., 134 N. 
W. 482. 





28. -Rescission.—To rescind a contract for 
fraud, the proof of fraud must be strong and 
convincing.—Northern Coal & Coke Co. v. Bates, 
Ky., 143 S. W. 13. 

29. Copyrights—Maps.—A map is subject to 
copyright, although the material was obtained 
from prior publications not copyrighted, if it 
constitutes a new arrangement of such old ma- 
terial and also contains new and original feat- 
ures.—Woodman v. Lydiard-Peterson Co., U. S. 
Cc. C. A., 192 Fed. 67. 

30. Corporations—Director.—A director has 
the burden of showing his bona fides in deal- 
ing with the corporation.—Schneider y. John- 
son, Mo., 143 S. W. 78. 

31. Internal Management.—The Pennsyl- 
vania court will not entertain a stockholder’s 
bill against a foreign corporation, when the 
matter complained of relates to the internal 
management of the company.—Kinney v. Mex- 
ican Plantation Co., Pa., 82 Atl. 93. 

32. Jurisdiction.—Equity has no jurisdic- 
tion to declare a subscriber a shareholder, un- 
less a contract is shown.—Kruse v. Hudson 
County Consumers’ Brewing Co., N. J., 82 Atl. 
104. 

33. Ratification.—Ratification by a _ cor- 
poration of a contract need not be by formal 

















Portland Country Club & Live Stock Ass’n., Ore., 
120 Pac. 747. 


34. Stock Certificate.—Prevailing custom 
to pass stock certificates indorsed in blank 
without inquiry held not to give stock certifi- 
cate all the attributes of a negotiable instru- 
ment.—Schumacher y. Greene Cananea Copper 
Co., Minn., 134 N. W. 510. 

35. Criminal Law—Evidence.—On a trial for 
violating the local option law, evidence that 
accused had shipped liquor to other persons in 
the town held admissible.—Sandoloski v. State, 
Tex., 143 S. W. 151. 

36. Former Jeopardy.—An _ abortive trial 
under an indictment to which a demurrer was 
sustained does not constitute former jeopardy. 
—Bowman vy. Commonwealth, Ky., 143 S. W. 
47. 

37.——Judicial Notice.—Taking judicial no- 
tice that beer is an intoxicating liquor held not 
to indulge a presumption against accused in a 
prosecution for violation of the local option 
law.—Moreno v. State, Tex., 143 S. W. 156. 














38. Damages—Fraud of Agent.—Exemplary 
damages cannot be awarded against a princi- 
pal for his agent's fraud, unless he authorized 
or knew of it or ratified it with knowledge.— 
Lightner’ Mining Co. vy. Lane, Cal., 120 Pace. 
771 

39.——-Exemplary Damages.—Where both ac- 
tual and exemplary damages are pleaded, the 
verdict should disclose whether the damages 
awarded are actual or exemplary, for exemplary 
damages cannot be allowed in the absence of 
actual damages.—Bushong v. Alderson, Tex., 
143 S. W. 200. 

40. Deeds—Delivery.—Where a deed which 
had not been delivered to the grantee was plac- 
ed of record by a third person, without the 
knowledge of the grantor, a ratification of this 
act by the grantor constitutes a delivery suf- 
ficient to pass the title—Pannell v. Askew, 
Tex., 143 S. W. 364. 

41. Divoree—Alimony.—The court in fixing 
alimony may not diminish the estate of the wife 
in realty owned by the entirety.—Brasch  v. 
Brasch, Mich., 134 N. W. 450. 

42. Default Judgment.—A default judg- 
ment, granting a husband a divorce held not to 
prevent the wife from prosecuting a claim for 

















alimony.—Summers vy. Summers, Ky., 143 S. W. 
27. 
43.——Uncorroborated Evidence.—A _ divorce 


eannot be granted upon the uncorroborated 
testimony of one of the parties.—Shelton v. 
Shelton, Ark., 143 S. W. 110. 

44. Eesements—Prescription.—An easement 
by prescription should be confined to the use 
originally made thereof, but an additional use 
can be imposed by adverse user for the statu- 
tory period without complaint by the owner of 
the servient estate-——McDonnell Vv. Huffine, 
Mont., 120 Pac. 792. 

45. Iscrows—Equitable Title-—Where deed 
is placed in escrow to be delivered at future 
date on payment of purchase-money note, equit- 
able title passes to the vendee.—Fouts v. Fou- 
dray, Okla., 120 Pac. 960. 

46. Estoppel—Recitals in Deed.—Recitals in 
deeds do not affect the rights of parties who 
had no connection therewith.—Schriver v. Tay- 
lor, Tex., 143 S. W. 231 

47. Evidence—Admissions.—Proofs of death 
furnished and put in evidence by plaintiff may 
be treated as admissions.—Schwanekamp V. 
Modern Woodmen of America, Mont., 120 Pac. 
806. 











48. Admiss{bility—Where a warranty deed 
recites a valuable consideration, parol evidence 
is inadmissible to show that it was only 4 
good consideration.—Yates yv. Burt, Mo., 143 Ss. 





vote or resolution of its directors.—Wehrung v. : W. 73. 
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49. Business Customs.—tIn determining 
whether the facts were such as to put a cred- 
jtor on inquiry as to the solvency of a bank- 
rupt when payments were made, the court may 
take judicial notice of business customs and 
methods.—McGirr v. Humphreys Grocery Co., 
U. &. D. C., 192 Fed. 55. 

50. Expert.—A nonexpert witness other- 
wise qualified may testify as to the physical 
condition of a-person before and after he was 
injured.—Ohio & K. Ry. Co. v. Beuris, Ky., 143 
Ss. W. 16. 

51.——Judicial Notice.—In construing the acts 
of the Legislature, the court will take judicial 
notice of the journals of both houses.—Jobe v. 
Urquhart, Ark., 143 S. W. 121. 

52. Non-Expert Witness.—While a nonex- 
pert witness is competent to testify that a build- 
ing was in good condition, he is not competent 
to testify as to the value of the building.—Con- 
lin v. Osborn, Cal., 120 Pac. 755. 

53. Parol Testimony.—Parol evidence is 
admissible to show that a contract was merely 
a part of a larger transaction.—Hillyard Vv. 
Hewitt, Ore., 120 Pac. 750. 

54. Exceptions, Bill of—Practice.—A _ party 
aggrieved by the action of the judge in settling 
a bill of exceptions must move below for an 
amendment of the bill, and a denial of the mo- 
tion may be reviewed by the Supreme Court.— 
McIntire v. Carr, Mich., 134 N. W. 452 

















55. ixecution—Illegal Sale.—Where, at a 


sale on execution, a sheriff causes to be made- 


out of the property illegal charges, the sale is 
fraudulent and voidable.—-Retsch v. Renehan, 
N. Mex., 120 Pac. 897 

56. Forfeltures—Not Favored.—Forfeitures, 
either in case of the settlement of public land 
or otherwise are not favored, and the cause 
and time of forfeiture should be clearly fixed 
in order to work a forfeiture under an instru- 
ment.—Payne v. Cox, Tex., 143 S. W. 336. 

57. Fraud—Misrepresentation.—A_ statement 
that a corporation is solvent and on a paying 
basis is a statement of fact, and, when false, 
inducing a purchase of stock of the corpora- 
tion, it may be made the basis of an action for 
fraud.— Van De Wiele v. Garbade, Ore., 120 Pac. 
752. 

58. Habeas Corpus—Courts.—a federal court 
will not discharge, on writ of habeas corpus, 
a prisoner confined on a judgment of convic- 
tion for crime by a state court, affirmed by the 
Supreme Court of the state, both of which 
courts had full jurisdiction, on the claim that 
his constitutional rights were disregarded.— 
Ex parte Blodgett, U. S. D. C., 192 Fed. 77. 

59. Highways—<Automobiles.—The_ state, in 
the exercise of its police power, may adopt stat- 
utes regulating the operation of automobiles on 
highways.—Johnson y. Sergeant, Mich., 134 N. 
W. 468. 

60. Homicide—Repelling Assailant.—One un- 
lawfully attacked may repel his assailant with 
any force reasonably necessary; but when the 
appearance of attack ceases the right to repel 
> ceases also.—Renn y. State, Tex., 143 S. W. 
167. 





61. Infants—Measure of Damages.—lIn an ac- 
tion for personal injuries, an infant cannot re- 
cover for loss of time.—Cole y. Searfoss, Ind., 
97 N. E. 345. 

62. Insuranee—Delivery of Policy.-—If a fire 
policy was unconditionally delivered, held, that 
it would be enforced though it provided that 
no liability should attach until the premium 
was paid.—De Michele v. London & Lancashire 
Fire Insurance Co., Utah, 120 Pac. 846. 

63.——Estoppel.—A fraternal insurance com- 
pany held estopped to ‘assert that an answer 
of an applicant incorrectly transcribed by its 
medical examiner was false.—Supreme Lodge of 
the Fraternal Brotherhood v. Jones, Tex., 143 
8S. W. 247. 

64. Fraternal Society.—Where the by-laws 
of a fraternal beneficiary society define the 
class of beneficiaries, neither the society nor a 
member, nor both, can divert the fund due on a 
certificate from such class.—Journeymen Butch- 
ers’ Protective & Benevolent Ass’n. of Pacific 
Coast v. Bristol, Cal., 120 Pac. 787. 

65. Retention of Policy.—By retaining a 














life pel'cy an insured is deemed to have ac- 
cepted it and cannot escape payment of premi- 
um.—Gray vy. Stone, Ark., 143 S. W 114. 

66. International Law—Conquered Country.— 
The laws of a conquered or ceded country re- 
main in force after the conquest or cession un- 
til changed, except so far as they affect the 
political institutions of the new sovereign.— 
Stoneroad y. Beck, N. Mex., 120 Pac. 898. 


67. Intoxicat ng Liquors—Injunction.—A liquor 
dealer could not claim the protection of the 
law, without filing a new bond, after he was 
enjoined for viclating the mulct law.—Reusch 
v. Withrow, Iowa, 134 N. W. 431. 

68. Judgment—Default.—A person held not 
entitled to equitable relief against a default 
judgment on the ground that he was, misin- 
formed by his attorney.—Slayden-Kirksey Wool- 
en Mill v. Robinson, Tex., 143 S. W. 294. 

69.——Opening Default.—Upon application to 
set aside default judgment, accompanied by an- 
swer showing meritorious defense, any reason- 
able doubt held to be resolved in favor of 
granting the application.—Humphreys y. Ida- 
ho Gold Mines Development Co., Idaho, 120 Pac. 
823. 

70.—Order Nune Pro Tunc.—tThe giving of a 
judgment at a former term must be shown by 
some minute to support the entry of the judg- 
ment nune pro tune.—Stein vy. Meyers, IIL, 
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71.——Void Process.—Where process is void, 
and not merely defective, the defendant is not 
required to obey it.—Blake vy. Vesey, Tex., 143 
Ss. W. 321. 

72. Limitations of Actions—VPleading.—A par- 
ty who has'‘not pleaded the statute of limita- 
tions cannot set it up as a defense.—French v. 
Armstrong, N. J., 82 Atl 101. 

73.—— Trustee.—Limitations will not begin 
to run against a trustee’s liability to account, 
until his repudiation of the trust and knowl- 
edge thereof is brought home to the cestui que 
trust.—Watson y. Dodson, Tex., 143 S. W. 329. 

74. Malicious Prosecution—Probable Cause.— 

Probable cause to constitute a defense to an 
action for malicious prosecution must have ex- 
isted before the prosecution was commenced.— 
Indianapolis Traction & Terminal Co. v. Henby, 
Ind., 97 N. E. 313. 
75. Mandamus—Officer’s Discretion.—Where 
an officer has not exercised in good faith the 
discretion vested in him, mandamus will lie to 
compel him to act within the law.—-Board of 
Com’'rs. of Seminole County v. State, Okla., 120 
Pac. 913. 

76. Master and Servant—Dangerotis Condi- 
tions.—Dangerous conditions of the work or 
business which can be obviated by the use of 
practical devises well known and in general 
use are not “inevitable.’—Barney v. Quaker 
Oats Co., Vt., 82 Ati. 113. 

77.——Hours of wabor.—St. 1909, c. 514, § 48, 
limiting the hours of labor of women employed 
in manufacturing and mechanical’ establish- 
ments, held a proper exercise of police power, 
and constitutional—Commonwealth v._ Riley, 
Mass., 97 N. E. 367. 

78. Master’s Duty.—A master’s duty to 
furnish safe material] does not extend to ar- 
ticles, the preparation and finishing of which 
is a pare of the work to be done.—Kimmerle v. 
Dubuque Altar Mfg. Co., lowa, 134 N. W. 434. 

79. Mechanics’ Liens—Claim of Lien.—Where, 
under one contract, work is performed on sev- 
eral buildings on several lots, claim for lien, 
tiled against all within four months after com- 
pletion of work on the last one was not good 
against the others, which had been completed 
more than that time before the filing, and had 
been sold.—Schmidt v. Anderson,.Ill., 97 N. E. 
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80. Mines and Minerals—Final Proof by 
Claimant.—Acceptance of final proof made by 
claimant for mineral lands, and issuance of ti- 
tle receipt, held a segregation of the land from 
the public domain, so that it is no longer sub- 
ject to entry or location.—Batterton v. Douglas 
Mining Co., Idaho, 120 Pac. 827. 

81. Monopolies—Principal and Agent.—An 
agent held not relieved from liability on his 
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contract with the principal, because the agen- 
cy was in furtherance of a combination illegal 
as in violation of Anti-Trust Act July 2, 1890.— 
International Harvester Co. of America v. Oliv- 
er, U. S. C. C., 192 Fed. 59. 

82. Mortgages—Bona Fide Holder.—Contrary 
to the rule as to negotiable instruments, one 
taking a mortgage merely as security for an 
antecedent debt is not a bona fide holder.—Hal- 
diman v. Taft, Ark., 143 S. W. 

83. Burden of Proof.—The burden of proof 
is on one claiming that a deed absolute on its 
face was intended as a mortgage.—Grummer y. 
Price, Ark., 143 S. W. 95. 

84, Power of Sale.—The power of sale giv- 
en in a mortgage is a valuable right acquired 
by contract, inuring to the mortgagee, and can- 
not be impaired by any subsequent act of the 
mortgagor with regard to the property.—Hamp- 
shire v. Greeves, Tex., 143 S. W. 147. 

85. Municipal Corporations—Grading Streets. 
—Municipalities may establish grades and im- 
prove their streets in accordance therewith, 
and no liability will follow because the grad- 
ing results in an injury to some private pro- 
prietor.—Pittsburg, C., C. & St. L. Ry. Co. v. 
Atkinson, Ind., 97 N. E. 353. 

86. Special Assessment.—The __ statutory 
ground of grievance against a special assess- 
ment that the assessment is of itself, or rela- 
tively, too high, impliedly admits some result- 
ing benefit, and constitutes but a partial de- 
fense.—City of Huntington v. Cline, Ind., 97 N. 
E. 365. 

87. Navigable Waters—High Water Mark.— 
The boundary of government land situated on 
navigable streams only extends to the ordinary 
high-water mark.—Micelli y. Andrus, Ore., 120 
Pac. 737. 

88. Negligence—Child.—A child incapable of 
exercising judgment or discretion cannot be 
guilty of contributory negligence.—Cole v. Sear- 
foss, Ind., 97 N. E. 345. 

89. Nuisance.—A railroad, which through 
its servants, throws water into stock cars, and 
the water, falling therefrom onto the right of 
way, is carried onto the property of an adjoin- 
ing owner, rendering her premises unhealthful 
and destroying her well, must respond in dam- 
ages therefor.—Pittsburg, C., Cc & St. L. Ry. 
Co. v. Atkinson, Ind., 97 N. E. 353. 

90. Officers—Right to Office.—In a proceed- 
ing to try the right to office, the court has dis- 
cretion to decline to proceed to judgment where 
no good end will be subserved thereby.—Oster- 
hous v. Van Duren, Mich., 134 N. W. 456. 

91. Partnership—Surviving Partner.—A _ sale 
by one who was the surviving partner in a dis- 
solved partnership to a firm of which he was a 
member, if made in good faith, held not invalid 
as a sale to himself.—Morris vy. Owen, Tex., 143 
S. W. 227. 

92. Perpetuities—Presumption.—In determin- 
ing the application of the rule against perpe- 
tuities, men and women are presumed capable 
of having children as long as they live.—Beall 
v. Wilson, Ky., 143 S. W. 55. 

93. Physicians and Surgeons—Statutory Con- 
struction.—Statutes making the practice of 
medicine without a license a publie offense cre- 
ate an offense which was unknown to the com- 
mon law, and must be strictly construed.—State 
v. Gallagher, Ark., 143 S. W. 98. 

94. Principal and Agent—Notice.—The prin- 
cipal to a land contract, executed through an 
agent, is chargeable with knowledge of facts 
coming to his agent in executing the contract. 
—Geel v. Goulden, Mich., 134 N. W. 484. 

95. Publie Lands—Overlapping Grants.—Where 
two parties hold public lands by the same act 
of Congress, in so far as the grants conflict, 
each is entitled to an undivided moiety of the 
overlapping lands.—Stoneroad v. Beck, N. Mex., 
120 Pac. 898. 

96. Quieting Title—Equitable Title-—One 
having equitable title, coupled with possession, 
may maintain an action to quiet title as against 
a third person.—McDonnell vy. Huffine, Mont., 
120 Pac. 792. 

97. Railroads—Grade Crossing.—A _ railroad 
company is liable in damages for breach of its 




















agreement in a right of way deed to construct 
a grade crossing.—Chesapeake & O. Ry. Co. y. 
Patton, Ky., 143 S. W. 25. 

98. Right of Way Fence.—A railroad com- 
pany’s failure to maintain a right of way fence 
permitting cattle to get on the track, resulting 
in a derailment, killing an engineer, held ac- 
tionable negligence.—Galveston, H. & S. A. Ry, 
Co. v. Salisbury, Tex., 143 S. W. 252. 

99. Receivers—Equity Jurisdiction.—The right 
to appoint a receiver is a mere ancillary pro- 
ceeding, and does not exist when it is the only 
relief sought by the plaintiff—tHermann y, 
Thomas, Tex., 143 S. W. 195. 

100. Removal of Causes—Filing Petition. — 
Where time for filing petition for removal of 
cause has expired, cause held not rendered re- 
movable by amendment which does not state 
new cause of action.—Independent Cotton Oi] 
Co. v. Beacham, Okla., 120 Pac. 969. 

101. Sales—Binding Contract.—A contract of 
sale to be binding held required to contain a 
stipulation fixing the price.—Summit Lumber 
Co. v. Sheppard, Ark., 143 S. W. 100. 

102. Special Warranty.—Where a_ heating 
apparatus is sold with special warranties, a 
substantial compliance therewith is a condition 
precedent to a recovery.—Campbell v. Kennerly 
& Dorr, Ark., 143 S. W. 97. 

103. Tender of Property.—That one who 
had sold five cars of potatoes tenders the in- 
voices of six cars to the purchaser from which 
to select the five cars furnishes no ground for 
refusal to accept.—Cox vy. Early Foster & Co., 
Tex., 143 S. W. 345. 

104. Street Railroads—Ordinance.—A muni- 
cipal ordinance regulating the number of pass- 
engers allowed in a street car held not unrea- 
sonable.—South Covington & C. R. Co. vy. City 
of Covington, Ky., 143 S. W. 28. 

105. Taxation—Advertising Sale.—Failure to 
advertise a tax sale for four weeks as required 
by statute is a fatal irregularity.—Kentucky 
Lands Iny. Co. v. Simmons, Ky., 143 S. W. 43. 

106. Sheriff’s Return.—To overcome the 
sheriff's return showing nonpayment of taxes, 
the proof must be clear and decisive.—Kentucky 
Lands Inv. Co. v. Simmons, Ky., 143 S. W. 43. 

107.—Quieting Title-—-A quitclaim deed is 
sufficient to support an action to quiet title 
against the holder of a tax title-——Beck v. State 
Finance Co., U. S. C. C. A., 192 Fed. 25. 

108. Trespass—Right of Action.—One in actu- 
al possession may maintain an action for tres- 
pass to realty as against a stranger.—Lightner 
Mining Co. v. Lane, Cal., 120 Pac. 771. 

109. Trusts—Fraud.—Where a person obtains 
property of another by fraud, equity will raise 
a constructive trust in favor of the defrauded 
party.—Logan v. Aabel, Neb., 134 N. W. 523. 

110. Purchase by Trustee.—An administra- 
tor or trustee who purchased the trust proper- 
ty without the beneficidry’s knowledge takes it 
under a constructive trust.—Williford v. Willi- 
ford, Ark., 143 S. W. 132 

111. Wendor and Purchaser—Positive Repre- 
sentations.—Vendee held to have right to count 
en positive representations though means of 
knowledge were open to  him.—Prescott V. 
Brown, Okla., 120 Pac. 991. 

112. Wilis—Advancement.—tThere is no pre- 
sumption that an advancement by testator to 
his niece during his lifetime was intended as 
in satisfaction of a legacy.—Johnson y. McDow- 
ell, Iowa, 134 N. W. 419. 

113. Lex Domiciliii—The will of a resident 
of New York, in so far as it affects personal 
property, is to be construed by the law of that 
state.—People v. Byrd, Ill, 97 N. E. 293. 

114. Perpetuities—A will snould be inter- 
preted precisely as if there were no rule against 
perpetuities, though a construction which does 
not violate the rule will be preferred to one 
which does.—Beall v. Wilson, Ky,, 143 5. Ww. 
oo. 























115. Undue Influence.—The naming of an 
attorney who drew the will as executor and 
trustee held not to raise a presumption of un- 
due influence.—In re Kilborn’s Estate, Cal. 120 
Pac. 762. 
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